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APPELLANTS BRIEF 
STATEMENT OF JURISDICTION 
APPELLANT ADOPTS HEREIN "STATEMENT OF JURISDICTION" 
AS CONTAINED IN HIS OPENING BRIEF, PAGE 1. 
IN ADDITION, APPELLANT REFERS TO THE ENTIRE RECORD 
TO SHOW THAT SINCE NOVEMBER 10, 1988, THE DATE OF THE UTAH 
SUPREME COURT'S REMITTED ORDER (REMITTITUR, R. 227) THERE 
HAS BEEN NO RULE 54(B CERTIFICATION OF FINALITY AND 
"MATTERS REMAIN PENDING FOR ADJUDICATION BETWEEN OTHER 
PARTIES." THE SUPREME COURT'S NOVEMBER 10, 1988, RULING 
ON FINALITY IS "THE LAW OF THE CASE, AND IS BINDING ALIKE 
UPON [THE UTAH COURT OF APPEALS] AND THE LITIGANTS IN ALL 
SUBSEQUENT PROCEEDINGS IN THE SAME CASE." GRAND CENTRAL 
MINING CO. V. MAMMOTH MINING CO., 104 P. 573 (UTAH 1911). 
AT THE TIME OF FILING APPELLANT'S OPENING BRIEF 
IN THIS APPEAL, A MOTION FOR REMAND WAS FILED FOR THE 
PURPOSE OF ALLOWING THE TRIAL COURT TO ENTER A FINAL 
JUDGMENT. THE COURT OF APPEALS DENIED THE MOTION AND 
REFUSED TO REMAND THE CASE TO THE TRIAL COURT SO THAT 
A FINAL JUDGMENT COULD BE ENTERED. AT THIS WRITING 
THERE IS NO FINAL ORDER OR JUDGMENT ENTERED IN THE 
CASE. 
NATURE OF THE PROCEEDINGS 
APPELLANT ADOPTS HEREIN THE "NATURE OF THE PRO-
CEEDINGS" SECTION OF HIS OPENING BRIEF HEREIN AT PAGE 
2. 
STATEMENT OF THE ISSUES 
APPELLANT ADOPTS HEREIN THE ISSUE(S) AS STATED 
IN THE "STATEMENT OF THE ISSUES" SECTION OF HIS OPEN-
ING BRIEF AT PAGE 2. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS, 
STATUTES AND RULES 
APPELLANT ADOPTS HEREIN THE "DETERMINATIVE CONST-
ITUTIONAL PROVISIONS, STATUTES AND RULES" SECTION OF 
HIS OPENING BRIEF AT PAGE 2. 
APPELLANT, HOWEVER, ADDS UTAH R. CIV. P. 21: 
RULE 21. MISJOINDER AND NONJOINDER OF PARTIES. 
MISJOINDER OF PARTIES IS NOT GROUND FOR DISMISSAL OF 
AN ACTION. PARTIES MAY BE DROPPED OR ADDED BY ORDER OF 
THE COURT ON MOTION OF ANY PARTY OR OF ITS OWN INITIAT-
IVE AT ANY STAGE OF THE ACTION AND ON SUCH TERMS AS ARE 
JUST. ANY CLAIM AGAINST A PARTY MAY BE SEVERED AND PRO-
CEEDED WITH SEPARATELY. 
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STATEMENT OF THE CASE 
APPELLANT ADOPTS HEREIN THE "STATEMENT OF THE 
CASE" SECTION OF HIS OPENING BRIEF, PAGES 3-5, BUT 
ADDS THE FOLLOWING. 
THE SECOND AND THIRD CLAIMS OF PLAINTIFF'S 
AMENDED COMPLAINT (R., 80-88) ARE MADE JOINTLY 
AGAINST APPELLANT, CRESSALL, AND PRICE-RLTE. THE 
JUDGMENT OF MAY 26, 1988 WAS ENTERED AS IF APPELLANT 
WAS IN DEFAULT (R. 177-180) AND, ACCORDING TO THE 
UTAH SUPREME COURT'S REMITTED ORDER, IS AGAINST 
APPELLANT ONLY (R. 2 2 7 ) . 
AT if 2, PAGE 7, RESPONDENT'S BRIEF, PLAINTIFF 
STATES "[I]N THIS CASE, ON FEBRUARY 23, 1987, IN 
OPEN COURT AND UPON INFORMATION THERE RECEIVED ABOUT 
MYERS' IDENTITY, AMWARE'S COUNSEL MADE A MOTION TO 
THE COURT AND ASKED FOR LEAVE TO FILE AN AMENDED 
COMPLAINT TO ADD MYERS AS A PARTY DEFENDANT. THE 
COURT GRANTED AMWARE'S MOTION AND AMWARE'S AMENDED 
COMPLAINT WAS FILED ACCORDINGLY." 
APPELLANT DENIES THIS OCCURRED AS ALLEGED AND 
REQUESTS AND MOVES THE COURT TO STRIKE THE QUOTED 
PORTION OF RESPONDENT'S BRIEF FOR FAILURE TO REFER TO 
THE PART OF THE ORIGINAL RECORD WHERE THE MOTION WAS 
MADE AND GRANTED AS RESPONDENT CLAIMS, AS REQUIRED BY 
RULE 11(E), RULES OF THE UTAH COURT OF APPEALS. 
(3) 
SUMMARY OF ARGUMENT 
1. THE TRIAL COURT ERRED IN ENTERING THE MAY 26, 
1988, JUDGMENT AGAINST APPELLANT WHERE THE ALLEGED LIA-
BILITY IS JOINT. 
2. NO ORDER WAS MADE BY THE TRIAL COURT EXPRESSLY 
PERMITTING J08INDER OF APPELLANT AS A PARTY DEFENDANT IN 
THE PROCEEDINGS WHEREFORE APPELLANT IS NOT A PARTY TO 
THE WITHIN PROCEEDINGS AND ANY JUDGMENT AGIANST HIM IS A 
NULLITY. 
ARGUMENT 
1. INASMUCH AS THE ALLEGED LIABILITY IS JOINT 
THE TRIAL COURT ERRED ILN ENTERING A JUDGMENT AGAINST 
APPELLANT BASED ON THE DEFAULT. "'IF. . .THE ALLEGED 
LIABILIT IS JOINT A DEFAULT JUDGMENT SHOULD NOT BE 
ENTERED AGAINST A DEFAULTING DEFENDANT UNTIL ALL OF 
THE DEFENDANTS HAVE DEFAULTED? OR IF ONE OR MORE DO 
NOT DEFAULT THEN, AS A GENERAL PROPOSITION, ENTRY OF 
JUDGMENT SHOULD AWAIT AN ADJUDICATION AS TO THE LIA-
BILITY OF THE NON-DEFAULTING DEFENDANTS). IF JOINT 
LIABILITY IS DECIDED AGAINST THE DEFENDING PARTY AND 
IN FAVOR OF THE PLAINTIFF, PLAINTIFF IS THEN ENTITLED TO 
A JUDGMENT AGAINST ALL OF THE DEFENDANTS-BOTH THE 
DEFAULTING AND NON-DEFAULTING DEFENDANTS. IF JOINT 
LIABILITY IS DECIDED AGAINST THE PLAINTIFF ON THE 
MERITS OR THAT HE HAS NO PRESENT RIGHT OF RECOVERY, 
AS DISTINGUISHED FROM AN ADJUDICATION FOR THE NON-
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DEFAULTING DEFENDANT ON A DEFENSE PERSONAL TO HIM, 
THE COMPLAINT SHOULD BE DISMISSED AS TO ALL OF THE 
DEFENDANTS-BOTH THE DEFAULTING AND NON-DEFAULTING 
DEFENDANTS.1 6 MOORE'S FEDERAL PRACTICE § 55.06, AT 
55-81 (2D ED. 1976); 10 WRIGHT & MILLERS, FEDERAL 
PRACTICE AND PROCEDURE: CIVIL § 2690 (1973); WALL 
v. BENNINGFIELD 237 GA. 173, 27 S.E.2D 13 (1976).'" 
SASCO MECHANICAL CONTRACTORS V. WILLIAMSON, 157 GA. 
APP., 545, 546, 278 S.E.2D 127 (1981). 
2. AN ORDER OF COURT IS REQUIRED TO ADD OR 
DROP A PARTY DURING ANY STAGE OF AN ACTION. HARGROVE 
v. LOUISVILLE NASHVILLE RAILROAD COMPANY, 135 F. 
SUPP. 681. AN AMENDMENT TO A COMPLAINT WHICH PUR-
PORTS TO ADD A PARTY OR PARTIES IS INEFFECTIVE WHERE 
NO ORDER IS OBTAINED. BURLINGTON HOSPITAL V. CHARLES 
PFIZER & Co., D.C.N.Y. 1969, 48 F.R.D. 343. 
SPENCER V. DIXON, 290 F. SUPP. 531 (1968): 
"EVEN WERE THE SO-CALLED AMENDED COMPLAINT 
NOT STRICKEN, IT IS FURTHER OUR OPINION 
THAT IT SHOULD BE DISMISSED. RULE 21 OF 
THE FEDERAL RULES OF CIVIL PROCEDURE RE-
QUIRES THAT ADDITIONAL PARTIES MAY BE 
ADDED OR DROPPED FROM AN ACTION ONLY ON 
MOTION OF ANY PARTY AND ORDER OF THE 
COURT. SUCH AMENDED COMPLAINT CONTAINS 
NO REQUEST FOR ANY ORDER TO ADD ADDITIONAL 
PARTIES, AND NO SUCH ORDER HAS BEEN GRANT-
ED. THEREFORE, NOTWITHSTANDING THE GENERAL 
PHILOSOPHY OF THE FEDERAL RULES OF CIVIL 
PROCEDURE, AS TO AMENDMENTS TO PLEADINGS 
(RULE 15), IT IS INEFFECTIVE INSOFAR AS IT 
ATTEMPTS TO ADD ADDITIONAL PARTIES. . . . " 
RANK V. KRUG, D.C.CAL. 1956, 142 F. SUPP. 1. 
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RULE 21 is UNIFORMLY INTERPRETED TO REQUIRE THAT 
A MOTION BE FILED AND AN ORDER OBTAINED. THERE ARE NO 
CONTRARY FEDERAL OR STATE COURT RULINGS. 
CONCLUSIONS 
IF THE COURT DETERMNES IT HAS JURISDICTION OF 
THE WITHIN APPEAL, THE ORDER APPEALED SHOULD BE REVERS-
ED, AND THE CASE REMANDED TO THE TRIAL COURT WITH DIR-
ECTIONS TO VACATE THE MAY 26, 1988, JUDGMENT AGAINST 
APPELLANT AND DISMISS THE ACTION AS AGAINST HIM. 
DATED MARCH 27, 1990. 
PROOF OF SERVICE 
ON MARCH 27, 1990, FOUR TRUE AND CORRECT COPIES 
OF THE FOREGOING APPELLANT'S REPLY BRIEF WERE HAND DE-
LIVERED TO ALLEN NELSON HARDY & EVANS, APPELLEE'S 
ATTORNEYS, AT SUITE 900, 215 SOUTH STATE STREET, SALT 
LAKE CITY, UTAH 84111. 
